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Counsel to Senntor Volker ; Program and Counsel, Assembly
Senate Standing Committes on Codes | Standing Committee on Codes
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Kevin Engel, Bsq. l Clayton Rivet, Esqg. '
Counsel to Senator John DeFrancisco Program and Counsel, Assembly
SenateStﬂndmgConumﬂeeonﬂerudnmry Standing Committee nn Codes
Room 307, L.OB. Alfred&ﬁnn:hmﬁcemdg,zs"mom
Albany, NY 12247 _ Albany, NY 12243
Richard Ancowitz, Eaq. : Mariya 8. Treisman, Egq.
Program end Counsel, Assembly : Assistant Counsel t the Governor
Standing Committee on the Judiciary | Executive Chamber
4 ESP - Agency Bldg. 4, 3™ Floor . State Capitol, Room 214
Alpany, NY 12248 | Albany, NY 12224 -
Seth Agata, Esq,
Principal Legislative Coordinator
NYS Assembly Program and Counsel |

Alfred E. Smith Office Bldg., 23"‘ FIoor
Albam', NY 12248

Re:  Assembly Bill %SZ-A aud Sma:c Bill 6687-B

The *Libel Terrordsm™ Bﬂl
Dear Counsel:

The Chief Administrative Judge's Advisory Commitmac on Civil Practice wishes 1o
pwsmtitsviewwithmgardtoabm-themioncd legislation.

MComimmgummemomwmpomdbyﬁemmomemmm

and publishers to the lile] judpments

in countries that do not protect freedom of speech

andth:pmswthesmnemmﬁtthmYorkmdUnimdStmstsmmm However, the
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In Yahoo!, the forcign j int pleintiff had obtained a French court order, ordering
Yahoo! 10 cease and desist listing certain material on its website, A divided court held that there
was personal jusisdiction because of thiee coutacts that the French plaittiffs had with New Yok,
First, the French plaintiffs sent n cénse and degist ietter o Vaboo! in Californls, demanding thet
it conform to the commands of French luw, Second, Yahoo! was served with procsss in the
French action in California. And third] “and most important™, the French plaintiffs obtained two
ordets from the Fremch court directing Yahoo! to teke setion in California on threat of a
substantial penalty, :

Of particulxr iumportance Bere i3 the fact that the majority spocifically held that servico of

process on Yahoo! in Californiz was got sufficient conract with California to assert jurisdietion

over the Prench plaintiffs. What the cowrt said on this issue bears dirset queting:

We do not regand the service of documents in connection with a suit
brought in a forcign couit as contacts that by themaeives justify the
exercise of a personel jurisdiction over a foreipn litipant in n United
States courr. If we werd to hold that sch service were 2 sufficient
basis for jurisdiction, we would be praviding a forum-choice tool by
wirich-amy United States resident sued in 4 foreign country and secved
in the United States could bring #uit in the United States, regardless of
any other basis for jurisdiction. We are unaware of any case 20
holding, and Yaboo! has cited noae. _

43 F.3d at 1209.

- Thus, the Yahoo! court conchuled thet the most significant factor leading to assertion of
jurisdiction (agin, over 2 three-judge dissent) was the fact that the French court purported to
issue orders directing Yahuo! to take Sction in Californin, subjeet 1o a substantial penalty. This
bill it not so limited. It purponts to provide jurisdiction merely by virtue of the fact that a New
York resident has been found lisble by a forcign court in a defamation matter. Only under the
very kimited facte of Yahoo!, j.e., where a court directly orders 2 party in New York 1o fake
certain action in compliance with s forkign court arder, is it arguable that New York sourts could
obtam jurisdiction over the foreign cotrt plasatiff. '

Sgcond, the bill may also vidlate the equal protection and privileges and immmities
clauses of the U.S. Constitution becrss it grants the right to bring u declaratory judgment sction
only 10 New York residents, Noo-New Yorkers who have property in the Statc and are
vulnerable to enforcement of & forkign judgment agsinst that property would receive no
protection under this bill. The Comuhittes can perceive of no rational basis for discrimination
berween New Yorkers and non-New Yorkers with regard to enforcement of foreigm libel
judgments against property located within the State of New York.

Third, the bill is extremely fwerbroad in that it allows New York courts to refuee
recognition of all Iibel judgments front a foreign country unless that country’s Jibel law "provides

: |

3

PaGE ©A3/85

o1 ,"PB Frd ) ANUSW 200 YRGS /AT AFEITT  tnar smm aem

2L 2 L T

23 1@ N

T I R

cie B RETEAL

T b G, -



P3/P5/2608 15:45  H518-d55-5752 ASSYWM WEINSTEIN

BOIES, SCHILLER & FLEXNER LLP
March 5, 2008
Re: Libel Terrorism Bill
Page 2 of 4

Committes believos that the proposed liegislation is ill-advised and possibly umconstitttional and

urges that it not be adopted by the chléiamm

Thers are two aspects Lo thobil] an extension of the lmmjms&man wnder CPLR,
§302 and a modifitation of CFLR 55304 to expand the cowmt's power to reject libel judmmts
rendered in other jurisdictions. Bothaspecuofﬂ:e bill are problematio.

m&\chuwuldmcmd ldng-iﬁnjmsilmmmNeWYork "mﬂaemﬂemexm
pmmedhytheUmtedStntesCanmﬂ#lﬂn it cases where an individeal obtains a judgmentin a

defamation proceeding surside the United Statzs against a person who is a resident of the State of

New York, or corporation which hag its ptisicipal place of business in New York, the publication
at issue wae yublished i New York, and the resident has assets in New York which nright be
n3ed to satisfy the foreign dafamanonjwdgmmtnrﬂmrm&mtmayhavewtake action in New
Yurkto comply with the foreign defamation Judgmmt o

ThcCmmﬂwbchcwaﬁmttﬁebxllwmldbeme’fb‘achvemtbcvc:ycasestlﬁbtﬂm
designed to affect since the axteasion of long-atm jurisdiction to a foreign judgment creditor who
has no nexus 1 New York other thenthe fact that that creditor obtained a libel judgment in a
forsign country againzt @ New York rasident would, in fact, be unconstitutional. The traditional
notion of “minitum conmacs™ necessdry to makea s agsertion of juriediction constitrtional has
required a purposcful availment of the benefits of, or contact with, the State such as shipping
msimmmmg:nmsmmmmmmsm Merely bringing an
mhnnamnstaﬂew‘forkremdmt ﬁpmﬂlymnmehbelmayhmaumﬂyoowﬂudmﬂw
foreign jurisdiction' — hﬂsmtnﬂdlhanaﬂybeenmmmodmbepmposeﬁﬂavmhna;tmﬁew
York. .

Somehnvcargucdthaxtherdcemdncmnfthemmh Circuit Court of Appeals in
: et L2 : 433F3d1199(9th0r 2006) (e

-MJ suppons At wmmmﬂmﬂmmmun nflmg»msdwnun proposed in this bill is

N.Y.3d __, 2007 WL 4438940 {Dec.
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30, 2007), the action whish promptedithis pieos of legiilation, fhe New Yozk Court of Appedls

. noted that ¥ahoo! would not apply to the facts of that case because Yghoo! analyzed a California

Jong-anm statute which, unlike New Ypik's, extends California long-arm jurisdiction to the owter
limits allowed by the United States Constinttion. The Court of Appeals distinguished Yohoo! on

" those grounds and undertook na further analysis of the Yaboo! court decision. However, a

careful review of Yahoo! reveals that|that decision cleirly does oot hold that this type of long.
arm jmdlclmn is constitutional. !

! mmmebmmmmmmmumofmm,mwmmmﬂmmmw
ocaly 2pply whers "tho publication st jasue! was poblished in New York,” fhmt fonitation woenld fiot prevent
application of the bill to sitoations where the libelous publicaticns sctually riginated in 3 forvign counery, 1o loog as
poblication sccurred in New York, which, of course, could ecene my mumber of ways, snch as 2 newspaper in New
zgktpmdnguptmy'puﬁhbedhufmignmm,mlym‘wwmﬁm"mmmmwm
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at lcast as much protection for freedam of spesch and press as provided for by both the Unised
States and New York constitutions.” Traditionally, CPLR §5304 has been applied on a case-by-
case basis to determine whether a parti i is congistent with New York public poliey.
Under this bill, even a British libel judgment that is fully consistent with 11.8. and New York free
specch standapds ~ for example, where the speech was intentionally defamatory — could be
rejected by 2 New York sourt because Great Britain is not 8 country that has defamation iaivs

PAGE B85/85

which providc at Jesst as much protection as the U8, and New York Constitations. It vaonld be .

far better if the bill were amended specifically to give the courts discretion to reject o particular
fibel judgmesnt where such jndgment did not comport with U.S. and Now York constitutional
standards, However, this change would not ameliorate the other problems raised by this bill,

Fowth, several members of the Commitiec belisve that the bill, even if constitutional,
would not acconplish its pmpose. The chilling effect of a foreign judgment on s publisher's
decision to publish o particnlar sthortiwould fiot, in our view, be significantly diminished by 2
declacation by a New York court that o judgment will not be cnforced in New York, We believe
that the motivation for obtaining some of these foreign Libel decisions is not to enforce the

Judgmest in New York, since the expertation is often that no judgment would be enforced under

existing CPLR §5304, but rather to expose the publisher to possible enforcement of the judgment
n gther comppries. A New York declatation that the judgment will not be enforced in New York
would have 1o impact on such foreign-country enforcement.

Finally, the Advisory Cotomittee has long expressed a general disapproval of retroactive
legislation. This bill would apply to any pexsons who obtxined a judgment in defamation
proceedings ouiside the United States “prior to snd/or after the effective date of this
subdivision.” This appears to be special legislation designed to favor the losing plaintiff in the
Ehrenfeld decision and therefore gives the legisiation an aura of a special bill, rather than a bill
designed to protect the population at largs. |

As noted above, the Commitiee is cognizant of the chilling effect that foreign libel
Judgments can have on authars publishing in the United States. The Committee belicves,
bowever, that this issue ie hetter dealt with on a national, povernment-to-government, level
tixough an international convention or;treaty and not through 1 kil} such a¢ this one which allowe
New York to tumn its back wholesale on foreign ibel judgments. _

Thank you for giving us tlwoppottuuty to.comment on this bill.

Resp submitted,

Hgnd

George F. Carpinel]
Chair, Advisory Commmittes on Civil Practice
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