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MEMORANDUM IN SUPPORT
BiLL NUMBER: A.1239 {Lancman)
TITLE OF BILL: The "Access to Justice in Lending Act’

BILL PURPOSE: The purpose of this bill is to provide mortgagors a fight to recover attomneys' fees
in foraclasure cases,

STATEMENT OF SUPPORT

Empire Justice Center supparts the "Access to Justice in Lending Act." The bill provides
that a martgagor (homeowner) may recover reasonable atiomeys' fees and costs in an action in
which they prevail against the mortgagee (lender). The biil creates faimess among the parties,
promotes justice and hopefully wilt enable more homeowners to find legal representation when
their homaownership is in jeopardy.

Under ihe bill, a mortgagor's right to recover attomeys' faes and cosks would only exist in
cases in which the underlying ioan transaction contracts {the nate andfor the martgage) provide for
recovery of attorneys’ fees and costs by the mortgagee. It is common practice for contracts io
include provisions which allow lenders to collect feas which are "reasonable and aciually incurred,”
and lenders routinety coliect these fees from homeawners. The bill redresses the inequity which
exists for mortgagors wha rarely have any genuine bargaining power in the formation of contracts
with morfgagees.

There is strong and long-standing precedent for this bill in Real Froperty Law Section
234, enacled in 1988, This landiord-tenant law provides for reciprocal atlomeys’ fses to pravailing
tenants in legal actions when the underlying lease authorizes attorneys' fees be paid to a pravailing
tandlord. This law has been found effective and {andlords may be more inclined to paaceably
resolve a matter with a tenant rather than risk paying attomeys’ fees and costs,

In addition to ¢reating parity ameong the parties, e bil has the potential of increasing
the number of homeowners reprasented by legal counsel. Even with increased funding from the
slate which has put more iegal services lawyers on the ground reprasenting homecwners, the vast
majority of homeawners go unrepresented. People can’t afford t pay a private laweyer and private
lawyers have shiad away fram this practice because of the low expectations of being paid.
Hopefully with this bill, more homeowners will be represented as the lenders always are.
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CCNCLUSION

The Empire Justice Center supports the passage of 4,1230
This report was praparard by
Kirsten E, Keefe

For further information, confact Kirsten Keefe af {618) 452-6831.
Email: fkeefe@empirajusiice.org



